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Purpose of report

In this report, the North Northumberland Local Area Council Rights of Way Sub-

Committee is asked to consider all the relevant evidence gathered in support and in

rebuttal of the existence of public vehicular rights over the U3058 road, from the

A697 road, south-west of High Learchild, in a general north-easterly and northerly

direction, to the C90 road, east of Jockysdike Bridge.

Recommendation

1.0

1.1

1.2

Itis recorﬁmended that the sub-committee agrees that:

(i)
(i)

(iif)

there is sufficient evidence to indicate that public vehicular rights

have been reasonably alleged to exist over the route J-K-L;

the Natural Environment and Rural Communities Act 2006 would
not appear to have extinguished the public’s motorized vehicular

rights over the J-K-L route;

the route be included in a future Definitive Map Modification Order

as a byway open to all traffic

BACKGROUND

By virtue of section 53 of the Wildlife and Countryside Act, 1981 the County

Council is required to keep the Definitive Map and Statement under
continuous review and make modification orders upon the discovery of
evidence, which shows that the map and statement need to be modified.

The relevant statutory provision which applies to adding a public right of way

to the Definitive Map and Statement, based on historical documentary

evidence, is Section 53(3)(c)(i) of the Wildlife and Countryside Act, 1981. This



1.3

2.0
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2.2

2.3
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requires the County Council (as Surveying Authority) to modify the Definitive
Map and Statement following:

“the discovery by the authority of evidence which (when considered with all
other relevant evidence available to them) shows:

“that a right of way which is not shown in the map and statement
subsists or is reasonably alleged to subsist over land in the area to
which the map relates, being a right of way such that the land over
which the right subsists is a public path, a restricted byway or, subject
to section 54A, a byway open to all traffic;”

All the relevant statutory provisions and competing rights and interests have
been considered in making this report. The recommendations are in
accordance with the law and proportionate, having regard to individuals’ rights
and the public interest.

PUBLIC EVIDENCE

In the late 1980s the County Council carried out consultations regarding
proposals to add a number of unsealed tracks in the north of the County to the
Definitive Map as byways open to all traffic on the basis that the routes were
included in the County Council’s “List of Streets” as unclassified County roads
(UCR). The rationale for doing so was that it would not be obvious to
members of the public (particularly horse riders, walkers and cyclists) that they
were legally entitled to use routes such as these (which were considered to
have vehicular status), because their physical appearance might suggest
otherwise.

The view, held by those officers of the Council responsible for maintaining the
‘List of Streets’ for the County of Northumberland was (and still is) that only
public roads (not public bridleways or public footpaths) were shown on this
List. The only exceptions to this are the surfaced paths and alleyways
providing pedestrian links between roads, in urban areas. Thus, tracks in rural
settings, which have their own unique reference numbers (e.g. the ‘U3058’
road), were considered to be all-purpose public highways maintainable at
public expense.

Shortly afterwards, the processing of applications from third parties seeking to
record public footpath or public bridleway rights was afforded a higher priority.
Later on, the process of recording UCRs as byways open to all traffic was
effectively suspended because the Ordnance Survey indicated that they would
be showing such routes on their published maps as being an “Other route with
public access”. Although, on that basis, members of the public would still be
unclear as to precisely what rights they had over routes identified in this
fashion.

The most recent advice from DEFRA (paragraph 4.42, Rights of Way Circular
1/09) is that inclusion on the List of Streets may provide evidence of vehicular
rights but that this should be examined on a case by case basis. In view of
this advice, it is considered prudent to evaluate the status of the U3058
unclassified County road based upon more than simply its inclusion in the List
of Streets.



3.

3.1

4.1

4.2

4.3

LANDOWNER EVIDENCE

By note, received 21 February 2018, N Hargreave of High Learchild Farm
responded to the consultation stating:

“l can confirm Point J to the gate just west of Point K is on the property
of High Learchild Farm belonging to N & K Hargreave.

“This route is suitable for vehicles from J to Learchild Cottage,
thereafter it is a rough track suitable for agricultural vehicles only.

“If I had the authority to say who had access | would make this route
and beyond to Point M only for walkers and horses. It is often used by
off road enthusiasts who abuse the track and fields and make a huge
mess.”

CONSULTATION

In February 2018, the Council carried out a consultation with the Parish
Council, known owners and occupiers of the land, the local County Councillor
and the local representatives of the “prescribed and local organisations” listed
in the Council’s “Code of Practice on Consultation for Public Path Orders”.
Three replies were received and are included below.

By email, on 26™ February 2018, Ms H Evans responded to the consultation
on behalf of Cycling UK, stating:

“Ted has now looked at these and come back to me with the attached
and also the comment that "Most are standard changes to confirm
existing BOATS but a few are really good gains to the access network.
No comment means we support and no comments are necessary".

Cycling UK did not make any comments in relation to this particular proposal.

By email, on 4™ May 2018, Ms S Rogers responded to the consultation
on behalf of the British Horse Society, stating:

“Alleged byway open to all traffic 31 (High Learchild)

“From L this is a stone track with a grass centre leading to a couple of
houses close to where it crosses the disused railway track. This will be
used by vehicles for domestic purposes. Beyond that point to K, it is a
grass track across fields, which crosses a small ford. There are signs of
this sections being used by horse riders

From K to J, the route becomes a clear track again, this time being
used mainly for agricultural purposes. It will also be used by horse
riders as horses are kept at High Learchild.

“Occasionally recreational vehicles are seen emerging from this track at
L. This route forms an important part of the local recreational network
as it joins another alleged BOAT at K, which is then joined by a public
bridleway which leads to the minor road near Edlingham. For this
reason the BHS supports its addition to the definitive map.”



4.4 By email on 24" February 2020, Edlingham Parish Council responded to the
consultation, stating:

“Edlingham Parish Council have been made aware of proposals to
downgrade the U3111 road within Edlingham Parish and would strongly
object to this decision.

“Further to consultation February 2018 regarding this road and also the
U3115, U3509, U3508, U3507 and U3054, the Parish Council would
also strongly object to any downgrading of these roads.”
5. DOCUMENTARY EVIDENCE
5.1 Asearch has been made of archives relating to the area. Evidence of Quarter
Sessions Records, Council Highways records, County Maps and O.S. Maps

was inspected, and the following copies are enclosed for consideration.

1769 Armstrong’s County Map

Although there is clear evidence of an east-west road or track running
through Low Learchild, this route does not really resemble the route of
alleged Byway No 31.

1820 Fryer's County Map

Although Low Learchild is identified on the map, there is no evidence of
a road or track resembling the route of alleged Byway No 31.

1827 Cary's Map

Although Low Learchild is identified on the map, there is no évidence of
a road or track resembling the route of alleged Byway No 31.

1828 Greenwood’'s County Map

There is clear evidence of an east-west road or track between Thrunton
and Hill Head, with two spurs off it to connect with Low Learchild to the
north and High Learchild to the south. The alignment of the road /
track depicted between Low Learchild and High Learchild matches the
corresponding section of alleged Byway No 31.

¢.1860 Ordnance Survey Map: Scale 1:2500

There is clear evidence of a mainly unenclosed road / track over the
route of alleged Byway No 31. The track is identified as parcel number
“13” in Learchild township. In the accompanying Book of Reference,
this parcel is identified as “Public road”. The enclosed highway corridor,
north-east of High Learchild, appears to correspond with the circa 25 to
30 foot width that exists at the present day.



¢.1865 Ordnance Survey Map: Scale 1:10,560

1881

1899

1923

1926

1932

c.1930s

There is clear evidence of a predominantly unenclosed road / track over
the route of alleged Byway No 31. Only the short section immediately
north-east of High Learchild appears to be enclosed.

North East Railway deposited plan

There is clear evidence of a track over the route of alleged Byway No
31, north of Low Learchild. The track is identified as being within the
land parcel numbers “1” and “2”. In the accompanying Book of
Reference both of these parcels are identified as being “Field and
Occupation road”.

Ordnance Survey Map: Scale .1 110,560

There is clear evidence of a predominantly unenclosed road / track over
the route of alleged Byway No 31. Only the short section immediately
north-east of High Learchild appears to be enclosed.

Finance Act 1910 plan

There is clear evidence of a mainly unenclosed road or track over the
route of alleged Byway No 31 (only the short section between High
Learchild and the route’s junction with alleged Byway No 32 is
enclosed). Unsurprisingly, given that it is predominantly unenclosed,
the route is not shown as being separated from the surrounding land by
coloured boundaries. If it had been, this would have been good
evidence in support of vehicular highway rights. The route is, however,
labelled as a “Public Bye Road” in three places (once on each of the
three section plans attached to this report).

Ordnance Survey Map: Scale 1:2500

There is clear evidence of a mainly unenclosed road or track over the
route of alleged Byway No 31 (only the short section between High
Learchild and the route’s junction with alleged Byway No 32 is
enclosed).

Ordnance Survey Map: Scale 1:10,560

There is clear evidence of a predominantly unenclosed road / track over
the route of alleged Byway No 31. Again, only the short section
immediately north-east of High Learchild appears to be enclosed.

Alnwick RDC Handover Map

The route of alleged Byway Open to All Traffic No 31 is coloured so as
to identify it as a publicly maintainable road.

Schedule of Public Rights of Way (under Rights of Way Act 1932)

In the Schedule of reputed Public Rights of Way prepared by Alnwick
Rural District Council, under the Rights of Way Act 1932, the following
routes appear to be identified as terminating on the route of alleged
Byway No 31 (as opposed to proceeding along the route itself):



1. F. From main road running in an E direction through field No 6
to High Learchild, thence through field Nos 5, 4 to footbridge over

Coe Burn at the Edlingham Parish Boundary, and joining footpath
No 2 in that Parish.

2. BR. From the High Learchild — Hillhead Road, runningina S
direction to Edlingham Hut through field Nos 20, 19 to the
Edlingham Parish Boundary, joining bridle road No 1 in that
Parish.

3. F. From the Learchild road, running in‘a W direction to the main
Road near Thrunton, through field No 15 to the Whittingham
Parish Boundary in Rothbury Rural District.”

c.1938 Restriction of Ribbon Development Act 1935 Map

The route of alleged Byway Open to All Traffic No 31 is identified on the
base map, and it is coloured so as to identify it as a publicly
maintainable road to be protected from ribbon development. The route
is numbered as “108”".

¢.1938 Restriction of Ribbon Development Act 1935 Schedule

The route of the alleged bywaly is identified in the Schedule of
unclassified roads identified under the provisions contained within the
Restriction of Ribbon Development Act 1935:

“108. Road from the Alnwick — Whittingham Road at the foot of
Garmintedge Bank via Low Learchild and High Learchild to a

point on the Morpeth — Wooler road A697 400 yds north of
Learchild Moor House.”

1951 Highways Map

The route of alleged Byway Open to All Traffic No 31 is coloured purple

so as to identify it as a publicly maintainable road. It is labelled as the
“U3058°.

c.1952 Definitive Map — original Survey Schedules & Map

The route of alleged Byway Open to All Traffic No 31 exists on the base
map, and is coloured brown. Known public roads were generally
coloured brown to indicate what the extent of the road network was
considered to be. The purple marking for Learchild FP 1 appears to
have been continued over the top of a short length of the brown
coloured road. i.e. instead of the footpath having a slightly staggered
junction with the road, it was shown as proceeding along a short length
of it. It seems this was just a slightly lazy depiction of the footpath,
rather than a serious suggestion that the short length south of High
Learchild was just a public footpath (despite the rest of it being public
carriageway). In the Schedule for existing Edlingham Footpath No 10
(at that time identified for inclusion as Learchild Bridleway No 3) the
right of way is identified as starting on “Learchild Rd”.



1957

1958

Draft Map

The route of alleged Byway Open to All Traffic No 31 exists on the base
map. Itis not identified for inclusion on the Definitive Map as either a
public footpath, public bridleway or Road Used as a Public Path
(RUPP), though three public footpaths (numbered “1”, “1” and “3”) are
identified connecting with the alleged byway. Although the footpath
proceeding westwards from High Leachild and the footpath proceeding
south-eastwards from High Learchild are both numbered as Footpath
No “1”, there is a clear — uncoloured — gap of 65 metres, along the road
separating the two sections of path.

Provisional Map

As with the Draft Map, the route of alleged Byway Open to All Traffic No
31 exists on the base map. It is not identified for inclusion on the
Definitive Map as either a public footpath, public bridleway or Road
Used as a Public Path (RUPP), though three public footpaths
(numbered “1”, “1” and “3”) are identified connecting with the alleged
byway. Although the footpath proceeding westwards from High
Leachild and the footpath proceeding south-eastwards from High
Learchild are both numbered as Footpath No “1”, there is a clear —
uncoloured — gap of 65 metres, along the road, separating the two
sections of path.

Ordnance Survey Map: Scale 1:10,560

There is clear evidence of a mainly unenclosed road / track over the
route of alleged Byway No 31.

County Road Schedule

In this Schedule, the entry for the U3058 road states:
“U3058 Garmintedge Bank — Learchild Moor Road
From C90 near Garmintedge Road via Low Learchild to A697
near Learchild Moor House.”

The length of the U3058 road is identified as 1.36 miles.

1962 Original Definitive Map

The route of alleged Byway No 31 exists on the base map, but it is not
identified as a public footpath, public bridleway or Road Used as a
Public Path (RUPP).

1962 QOriginal Definitive Statements

The original Definitive Statements for the public right of way intersecting
with the alleged byway open to all traffic state:

Public Footpath No 10
“From the public road north-east of High Learchild in a westerly
direction to the Rothbury Rural District boundary east of Thrunton.”



1964

1964

1974

Public Footpath No 11

“From the Morpeth — Wooler road south-east of Thrunton in a south-
easterly direction crossing the public road at High Learchild and the
Coe Burn by the footbridge to join the Edlingham — Bolton road north-
west of Edlingham.”

Highways Map

The route of alleged Byway Open to All Traffic No 31 is coloured purple
so as to identify it as a publicly maintainable road. It is labelled as the
“U3058”.

County Road Schedule

In this Schedule, the entry for the U3058 road states:
“U3058 Garmintedge Bank - Learchild
From C90 near Garmintedge Bank southwards via Low Learchild
to A697 near Learchild Moor House.”

The length of the U3058 road is identified as 1.36 miles.

County Road Schedule

In this Schedule, the entry for the U3058 road states:
“U3058 Garmintedge Bank - Learchild
From C90 near Garmintedge Bank (NU 103120) southwards via
Low Learchild to A697 near Learchild Moor House (NU 094103).”

The length of the U3058 road is identified as 1.36 miles.

1977 /82 Ordnance Survey Map: Scale 1:10,000

1997

2005

There is clear evidence of a mainly unenclosed road / track over the
route of alleged Byway No 31, north of the Coe Burn. There is no
evidence of a track through the field just south of the burn but,
thereafter, there is clear evidence of an enclosed road or track over the
remainder of the route.

Landowner Deposits under section 31(6) Highways Act 1980

In June 1997, the owners of the Lemmington Estate deposited a
Statement and Plan setting out the public rights of way which they
acknowledged to exist over their land. In August 1997 they followed
this up with a Statutory Declaration (and accompanying plan)
reaffirming the same. The northernmost two-thirds of the route of
alleged Byway Open to All Traffic No 31 (i.e. the full extent of the route
proceeding across Lemmington Estate land) was identified as a
vehicular highway.

Ordnance Survey Explorer 332 Map: Scale 1:25.000

There is clear evidence of a road / track over almost all of the route of
alleged Byway No 31. The whole route is marked with green dots,
signifying that it is an “Other route with public access” (i.e. an ORPA).



6.1

6.2

2006 The Council’s ‘List of Streets’ (2 May 2008)

The route of the alleged byway (the U3058) is clearly identified as
publicly maintainable highway.

SITE INVESTIGATION

From Point L, on the C90 road (Garmintedge Bank), 390 metres east of
Jockysdike Bridge, a 2.5 metre wide, mostly stone surfaced track, within a 4 to
4.1 metre wide corridor proceeds in a south-westerly direction (through a field
gate set back from the main road) for a distance of 160 metres. Thereafter, a
2.5 to 2.7 metre wide, mainly tarmac track, with a wide grass strip up the
middle, within a 4.1 to 4.7 metre wide corridor proceeds in a southerly
direction for a distance of 685 metres to the dismantled railway at Learchild
Crossing Cottage. Over the last 50 metres of this section, the corridor
progressively widens to be 5.6 metres. There is no clearly defined width over
the next 20 metres as the road proceeds in a southerly direction across the
former railway track bed to a field gate. From this point the alleged byway
continues as a 2.7 metre wide concrete road, in a 6.4 metre wide corridor for a
distance of 90 metres. The concrete road continues in a southerly direction to
Teal House, but the alleged byway proceeds through a field gate and along an
unenclosed 2 to 2.5 metre wide, stone / earth / grass surfaced track in a south-
westerly direction for a distance of 30 metres, then southerly direction for a
distance of 125 metres to a ford through the Coe Burn.  From the ford, the
route continues as an unenclosed 2.5 metre wide stone / earth / grass
surfaced track in a southerly then south-westerly direction for a distance of 65
metres, then as a 3 metre wide grass track, on a slightly raised terrace, in a
south-westerly direction for a distance of 150 metres to a junction with alleged
Byway No 32, at Point K.

From Point K, a 2.5 metre wide grass track proceeds in a westerly direction for
a distance of 30 metres, through a field gate, then westerly for a further 15
metres, to another field gate. Thereafter, a 2.5 metre wide stone / earth /
grass surfaced track in an 8 to 9.14 metre wide corridor proceeds in a north-
westerly direction for a distance of 115 metres to another field gate. A 2.5 to
2.7 metre wide stone / earth surfaced track within a 7.6 to 9.14 metre wide
corridor then proceeds in a general westerly direction for a distance of 60
metres, then within a 7.9 to 8.5 metre wide corridor in a south-westerly
direction for a distance of 225 metres to another field gate, then for a further
75 metres, then westerly for 15 metres to a junction with existing Footpath No
24 at Learchild Farm Cottage. Thereafter, as a 2.7 metre wide tarmac road
within a 3.9 to 4.5 metre wide corridor, in a general south-westerly direction for
a distance of 60 metres. Then as a 2.7 metre wide tarmac road in a 4.3 metre
wide corridor in a general southerly direction for a distance of 120 metres, then
westerly direction for a distance of 55 metres. Finally, as a 3 metre wide
tarmac road in a 4.5 to 5.5 metre wide corridor, in a westerly direction for a
distance of 60 metres to a point marked J, on the A697 road, 260 metres
south-west of High Learchild Farm.



7.1

8.1

8.2

8.3

8.4

8.5

8.6

COMMENTS RECEIVED ON THE DRAFT REPORT

In November 2020, a draft copy of the report was circulated to those
landowners / occupiers who responded to the initial consultation for their
comments. No additional comments have been received.

DISCUSSION

Section 53 (3)(c)(i) of the Wildlife and Countryside Act 1981, requires the
County Council to modify the Definitive Map when evidence is discovered
which, when considered with all other relevant evidence available to them
shows:

that a right of way, which is not shown in the Map and Statement,
subsists or is reasonably alleged to subsist over land in the area to
which the Map relates, being a right of way such that the land over
which the right subsists is a public path, a restricted byway or; subject
to section 54A, a byway open to all traffic.

When considering an application / proposal for a modification order, Section
32 of the Highways Act 1980 provides for “any map, plan or history of the
locality or other relevant document” to be tendered in evidence and such
weight to be given to it as considered justified by the circumstances, including
the antiquity of the tendered document, the status of the person by whom and
the purpose for which it was made or compiled, and the custody in which it has
been kept and from which it is produced.

The representation of a path or track on an Ordnance Survey Map is not
evidence that it is a public right of way. It is only indicative of its physical
existence at the time of the survey.

The route of alleged Byway Open to All Traffic No 31 is identified on the
County Council's current List of Streets as being the U3058 road. The route
was identified on the Council’s 1951 and 1964 Highways Maps and on the
1958, 1964 and 1974 County Road Schedules. The route was identified as a
publicly maintainable road on the 1932 Handover Map and on the Map and
Schedule produced under the Restriction of Ribbon Development Act 1935.

The route has been consistently identified as a mainly unenclosed road / track
on Ordnance Survey maps since ¢.1860. The route would not appear to be
shown on Armstrong’s County Map of 1769, Fryer's County Map of 1820, or
on Cary’s Map of 1827, but the section between High Learchild and Low
Learchild is shown on Greenwood’s County Map of 1828. The route was only
identified as an “occupation road” on the 1881 North East Railway deposited
plan, but it was clearly labelled as a “Public Bye Road” on the plans produced
in association with the Finance Act 1910.

In the Schedule of Reputed Public Rights of Way, prepared by Alnwick Rural
District Council (under the Rights of Way Act 1932), the public footpath
crossing the road at High Learchild doesn’t actually mention the road. The
bridleway (at that time, identified as a footpath) proceeding north-westwards
from the road, north of High Learchild is described as “From the Learchild



8.7

8.8

8.9

8.10

road” and the bridleway heading southwards from alleged BOAT No 32
describes the starting point as being “the High Learchild — Hillhead road”. If
the route of the U3058 road / alleged BOAT No 31 had been considered to be
no more than a public footpath or bridleway, we would have expected it to
have its own entry (as a footpath or bridleway) in this Schedule. Since it does
not, this indicates that the route was considered to be either a public vehicular
right of way or an entirely private road. Given that one public right of way was
described as beginning on the road itself (and would be an entirely pointiess
cul-de-sac if the route had no public status) and another was describe as
beginning on a continuation of that same road, by far the most likely scenario
is that the route of the U3058 was considered t6 be a public road.

Section 31(6) of the Highways Act 1980 allows landowners to deposit, with the
County Council, a Map and Statement (and to follow this up with a
Declaration) identifying the public rights of way which they acknowledge to
exist over their land and denying the existence of any other public rights of
way. When made correctly, such deposits will usually prevent the public from
acquiring additional public rights of way, based on otherwise unchallenged
user, that occurs after the deposits were made. The landowners’ 1997
deposits clearly acknowledged the existence of public vehicular rights over the
K-L section of the route.

The County Council accepts that, given the way the regulations were written
with regard to the way highway authorities could include publicly maintainable
highways in the List of Streets, there was no impediment to public bridleways
and public footpaths also being included. That is not to say that any
bridleways or footpaths were so shown — just that they could be. It must, |
therefore, be entirely proper to consider each UCR on a case by case basis,
but that does not mean that we should begin with the assumption that each
UCR is no more than a public footpath unless higher rights can be proven by
other means. In Northumberland there is no evidence to suggest that public
footpaths and public bridleways were deliberately shown on the 1958, 1964 or
1974 County Road Schedules (forerunners of the modern day List of Streets).
The fact that a route is shown on these schedules must, therefore, be
evidence of some weight that public vehicular rights exist.

Letters from DEFRA, dated 2003 and November 2006, and Rights of Way
Circular 1/09 set out the approach Inspectors and order making authorities
should take in determining the status of routes included on the List of Streets.
In summary, the guidance states that the inclusion of a route on the List of
Streets is not a record of what legal rights exist over that highway but may
provide evidence of vehicular rights. However, this must be considered with
all other relevant evidence in order to determine the nature and extent of those
rights. Highway Authorities are recommended to examine the history of such
routes and the rights that may exist over them on a case by case basis in
order to determine their status.

The Natural Environment and Rural Communities Act 2006 (NERC Act 2006)
had a major impact upon the recording of byways open to all traffic based
upon historical documentary evidence. Under section 67 of the Act, any
existing, but unrecorded, public rights of way for mechanically propelled
vehicles were extinguished unless one of the ‘saving’ provisions applied. In
brief, these saving provisions were: (a) if the main lawful public use between
2001 and 2006 was with motor vehicles; (b) if the route was on the List of
Streets (on 2 May 2006) and not also on the Definitive Map as something less
than a byway open to all traffic; (c) the route was legally created expressly for



8.11

8.12

8.13

8.14

motor vehicular use; (d) the route was a road deliberately constructed for
public motor vehicular use; or (e) the vehicular highway came about as a
result of unchallenged motor vehicular use before December 1930.

Of the saving provisions above, the main one (b), will apply to the U3058 road.
Where a route is not shown on the Definitive Map as a footpath, bridleway or
restricted byway, then the fact that it is shown on the List of Streets will be
sufficient to prevent the public's motor vehicular rights from being
extinguished.

For a route to be a byway open to all traffic, it has to be (i) a public motor
vehicular right of way and (ii) a route which is nevertheless used (or is likely to
be used) by the public mainly for the reasons which footpaths and bridleways
are used. The southern part of this route, as far as High Learchild, has a
drivable tarmac surface, and is clearly in regular use by the owners of the
farm, the occupiers of the farm cottage, and their visitors. The section
between High Learchild and a point just south of the dismantled railway is
grass / earth / stone surfaced and we would not anticipate this section to be
driven by ‘normal’ motor vehicles. The section from the dismantled railway,
northwards, is partly tarmac surfaced, with a large grass strip growing up the
middle, and partly stone surfaced. It would be driveable in a ‘normal’ car, with
care, but does not have the appearance of being a part of the ordinary road
network. From the consultation responses, it seems clear that the route is
used by pedestrians, horse riders and by 4x4 vehicles. The relative proportion
of these types of public use isn't known but, setting aside the landowner user
of the route, use by the general public is considered likely to be predominantly
non-motor vehicular.

Mr Hargreave’s remark that, ideally, use of the route should be limited to
walkers and horse riders is understandable, given his experience of public 4x4
use of the route, but this impact isn't considered to be relevant when
determining what public rights actually exist over the route. Edlingham Parish
Council has indicated that it is strongly opposed to any downgrading of this or
other various other routes within the parish — though, through this process, the
Council is only proposing to determine and record those public rights that
already exist. The British Horse Society sees this route as forming an
important part of the local recreational network, and is therefore keen for the
public’s rights to be accurately recorded.

Advice from the Planning Inspectorate in their ‘consistency guidelines’ states
that it is important to have the correct width, where known, recorded in the
definitive statement. Where no width can be determined by documentary
means (such as an Inclosure Award, Highway Order or dedication document),
there is usually a boundary to boundary presumption for public highways. The
short section of Byway Open to All Traffic No 31 north of High Learchild has
physical boundaries on both sides, which appear to have been present since
at least the 1860s. It is proposed to record this part of the route with a width
varying from 7.6 to 9.14 metres, as identified in paragraph 6.2, above. For the
¢.500 metre long unenclosed, majority of the route of Byway No 31, it is
proposed to adopt the Council's standard default width of 5 metres (i.e. wide
enough for two vehicles travelling in opposite directions to pass each other).
The section of road immediately south of High Learchild, to the A697, is now
also enclosed, though the sequence of Ordnance Survey maps suggests that
this probably only occurred sometime between 1957 and 1982. Similarly, the
section of road from just south of Learchild Crossing Cottage, northwards to
the C90 road is also, now, enclosed, though this isn’t shown to be the case on



any of the Ordnance Survey maps contained in this report (the most recent
being published in 2005), and the same is true of the short section of road
south of Learchild Crossing Cottage.

8.15 The enclosed section of alleged byway between High Learchild and the A697

9.1

9.2

9.3

road currently appears to vary between 3.9 and 5.5 metres in width (most of it
being 4.5 metres wide or slightly less). The enclosed section of road north of
Learchild Crossing Cottage currently varies in width between 4 and 5.6
metres, with the vast majority being between 4 and 4.7 metres wide. This long
section of road would only appear to have been fenced off only very recently
(probably just in the last 2 or 3 years). The short, enclosed, section of road
south of Railway Crossing Cottage lies within a slightly wider (6.4 metre wide)
corridor. Itis proposed that these lengths of previously unenclosed road also
be recorded with the Council’s default width of 5 metres.

CONCLUSION

In light of the documentary evidence available, it appears that public vehicular
rights have been reasonably alleged to exist over the route of alleged Byway
Open to All Traffic.No 31.

The Natural Environment and Rural Communities Act 2006 would not appear
to have extinguished the public’s motor vehicular rights over the route.

The route would appear to satisfy the balance of user / character test for being
recorded on the Definitive Map as a byway open to all traffic and it would,
therefore, be appropriate to recognize the public’s rights over the route by
recording it on the Definitive Map as a byway open to all traffic.

BACKGROUND PAPERS

Local Services Group File: A/11/31z

Report Author Alex Bell — Definitive Map Officer
(01670) 624133
Alex.Bell@Northumberland.gov.uk
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North Eastern Railway (Alnwick and Cornhill Branch)
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Extract from Northumberland County Council One Inch Maps
showing restrictions under Sections 1 and 2 of the Restriction of
Ribbon Development Act 1935
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Extract from the Council’s 1951 Highways Map
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NORTHUMBERLAND COUNTY COUNCIL. 4

r...uo.]_

NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 199,
SCHEDULE ACCOMPANYING SURVEY MAPS,

Parish of ______ LOa% EHpld - in the Rural District of
Alnwiek

Borough }
Urban District of

(Delete whichever ss inapphicable).

Number of highway on Map 2ig 2. Kind of Path (2.2, F.P.,B.R.).__,_E.ﬁ.._
Starte ab. MG M LEARCENED o EDLivicubta HYT.
Name of Path {if 80y)eeecer T — == .

Is the Path well defined ¢ ~NO

Is the Path metalled ¥ If so, define length___ /Y - i

If its width can be stated, insert here . =

What is the present condition of the path, stiles, etc. 1.4

— GkIes._© _Pm. Gerp e .
9, Is it subject to being plonghed out? . Y&S . .

10. Details of any notice boards, direction signs or warning signs against trespassers, stating
their location, wording on them, their condition and date of erection, if known

Moo e oo e

by ol

2

Mot 8

. Grounds for believing the path to be public (if known), e.g. “Awarded,” * Repaired at
Public Expense ™ (with date) or “ mentioned in Minutes of Parish Counecil” or any
other evidence such as that of an old inhabitant

12. Have persons been prevented using the highway L R SRt A

13. Give particulars of any obstructions... Ly 4 o
14. Names of owners of freehold and previous owners, if known, for past 30 years._...___ —
MRS, CwRRY — bowasTAPp. [ Otend, Tukebuld

15. What maps have been consulted, and where are they deposited ?

16. What records have been consulted, and where are they deposited?___

17. Any other relevant information........_

Surveyed by Address 1 ’ Dates of Survey |

Sl el el V)
|

Important :—Sheet No. of Map on which
057 538 ST, W
e = i & SR

TR R ~f R

(|} T

B. W. &%, Ld D5196
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Paga No.

NATIONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949.
SCHEDULE ACCOMPANYING SURVEY MAPS.

Parish of .._.._m,ﬁ_‘ﬂ:&_g:ﬁ”flb ! in the Rural District of
Al Wrek

Borough }
Urban District of
o (Delete whichever is inapplicable).

. Number of highway on Map_~__ 2. Kind of Path (i, F.P.,BR)_ (A, _
. Starts at {EANC ALy Al o TRA A YO
. Name of Path (if any)e..... = =
. TIn the Path well defined ? AQ.
. Is the Path metalled ? If so, define length. .. &40
. I 1ts width can be stated, insert here =t
. What is the present condition of the path, stiles, ete. 1 T "!'\a_‘
.- (. 7.0> S == 7 ) b
9. Is it subject to being ploughed out b &S

10. Details of any notice boards, direction signs or warning signs against trespassers, stating
their location, wording on them, their condition and date of erection, if known

Noreg

11, Grounds for believing the path to be public (if known), eg. “Awarded,” Re?aired ab
Public Expense ” (with date) or “ mentioned in Minutes of Parish Couneil ” ot any
other evidence such as that of an old inhabitant

e Troear gvibmes

12. Mave persons been prevented using the highwayt _ . A¢
13. Give particulars of any obstructions B w. T w~oo = 3.

Names of owners of freehold and previous owners, if known, for past 80 years.._.____

ES,  EURRY - Etris STAEP

. What maps have been consulted, and where are they deposited ?

. What records have been consulted, and where are they deposited ¥, ..o oo .

. Any other relevant information .o

Dates of Survey

E 1574/ 54

Important :—Sheet No. of Map on which
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Provisional Map
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NCRTHUMBERLAND COUNTY COUNCIL.

KATTONAL PARKS AND ACCESS TO THE COUNTRYSIDE ACT, 1949.
T PART IV. o

PUBLIC RIGHTS OF WAY - STATEMENT.
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NCRTHUMBERLAND COUNTY CCUNCIL.

NATTONAL PARKS AND ACCESS TC THE COUNTRYSIDE AGT, 1949,
PART IV.

PUBLIC RIGHTS OF WAY ~ STATEMENT.

l' w P00 P 449000l s 8 scPaRsEOdOodROERRoadatinaARtERSPIaDS
m‘m RO IBEIP S IERNPVLSPR Rt s b dIRAgRBePOOsRIPITERES

Rural DiStrict ...l....'ﬁggggq%gliIl'.l.ll‘..l'..‘....l.l.‘..

LINGHAM
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Extract from the Council’s 1964 Highways Map
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DE TOFS T PL

ECTION 31 (6) OF THE HIGHWAYS ACT 1980

To Northumberland County Council

1. We are and have been since 1 January 1996 the owners within the meaning of the above
section of the land known as The Lemmington Estate more particularly delineated on the
plan accompanying this statement and thereon edged red.

2. The aforementioned land lies in the Parishes of Edlingham.

* 3. The ways coloured blue on the said plan have been dedicated as highways with vehicular
status.

* 4. The ways coloured green on the said plan have been dedicated as bridleways.

* 5. The ways coloured yellow on the said plan have been dedicated as footpaths.

7. The deposit shall comprise this statement and accompanying plan.

* Delete as applicable.

IR S: . WITNESSES : X .
-
Signed: >< : X Signed: ¢z a2.47
S’

Name: Mrs D Cussins Name: x/,‘:‘f,‘;_g?_ L)
Address: %?virfl' g Address: 7 2a— g e rOuE
estfie .

Gosforth M Mﬂcgﬂiﬂ
Newcastle upon Tyne MO ETH
NE3 4YE NEG 1w

| - oy
Date: X e / 6 / ? _7' ><0ccupatlon. v(/{ / ,;,M?.\,

/ Continued ...



IRUSTEES :

\\

WIT ES :

Signed: y(m X Signed: o -

Name: P I Cussins Esq

Address: Cussins Property Group
Great North Road
Gosforth
Newcastle upon Tyne
NE3 2DA

(AAy Ak

Name: e 65y ’Z*‘fe:’"?y

Address:  “rAs | g4l sAped €
AT e JIETDV
SLORFPETH
NES 1 AT

Ny ,
pate: ¥ Zo (6197 . Oceupation: (et ey

Signed: 4%//~(740V\ Signed: M A e M\"—(

Name: M R Macfadyen Esq

Address: ¢/o Charles Russell
8-10 New Fetter Lane
London EC4A 1IRS

Date: )/ ’Z,_‘\'/ é( 1Y

Name: /1 A7 e’ fv e ae

Address: 1o Mo Fermpa cans
Lonpo~— "2hkaA (2

Occupation: 7| [INNEY  aDecc(TUn
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STATUTORY DEC 1

TI 1(6

WE DOREEN CUSSINS, PETER IAN CUSSINS and IVIi,CHAEL ROBERT
MACFADYEN as TRUSTEES of THE LEMMINGTON ESTATE TRUST DO
SOLEMNLY AND SINCERELY DECLARE as follows :

1. We are and have been since 31* December 1995 the owners of the land known as
The Lemmington Estate more particularly delineated on the plan accompanying this
declaration and thereon edged red.

2. On the 18th day of July 1997 we deposited with Northumberland County Council,
being the appropriate Council, a statement accompanied by a plan delineating our
property by red edging which stated that the ways coloured blue on the said plan and
on the plan accompanying this declaration had been dedicated as highways with
vehicular status, the ways coloured green on the said plan and on the plan
accompanying this declaration had been dedicated as bridleways, and the ways

coloured yellow on the said plan and on the plan accompanying this declaration had
been dedicated as footpaths.

4.  No additional ways have been dedicated over the land edged red on the plan

accompanying this declaration since the statement dated 18 July 1997 referred to in
2. Above.

* Delete if not applicable.

AND WE MAKE this solemn declaration on the !} ‘Zi? day of%g)ﬁ_ conscientiously

believing it to be true and by virtue of the Statutory Declarations Att 1835.
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Highways Act 1980 Section 36(6)
County Of Northumberland

List of Streets which are highways maintainable at the public expense

Road Number

Uso57

U3058

U3059

U3o60

U306t

uU3oe2

U3063

02-May-2006

As at 02-May-2006

Description

BOLTON MILL ROAD TO ABBERWICK MILL
ABBERWICK MILL ROAD TO ABBERWICK R

ABBERWICK ROAD TO U3055 JCT

U3057 TO ABBERWICK MILL

U3057 TO ABBERWICK

U3057 TO BOLTON MILL

C85 JCT TO BOLTON MILL ROAD
Total length for U3057

AB697 JCT TO U3059 JCT
U3059 JCT TO C90 JCT
Total length for U3058

U3058 JCT TO C89 JCT
C89 JCT TO U3056 JCT
Total length for U3059

AB697 JCT TO C85 JCT
Total length for U3060

C90 JCT TO AB97 JCT
Total length for U3061

A697 JCT TO C83 JCT
Total length for U3062

A697 JCT TO LOW HEDGLEY

Length - Metres

774
1,192
1,169

213

422

527

773

5,070

855
1,425
2,279

739
2,217
2,956

908
208

2,013
2,013

1,456
1,456

489
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List of Streets which are highways

maintainable at the public expense

as at 02-May-2006

This map is reproduced from Ordnance Survey material with the permission of
Ordnance Survey on behalf of the Controller of Her Majesty's Stationary Office
Crown Copyright. Unautharised reproduction infringes Crown Copyright and
may lead to prosecution or civil proceedings. License no. 100048048 (2015).
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